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MVEMORANDUM OPI NI ON

HOLMES, Judge: John and Sherri Atchison didn’t file their
tax returns between 1999 through 2003, and eventual ly found
t hensel ves owi ng $328, 717. Wen the Conmi ssioner cane to
collect, they offered to conprom se this rather large liability
for alittle less than three cents on the dollar. The

Comm ssioner rejected their offer because he concl uded that they
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could pay nmuch nore or, in IRS jargon, that their account had a
hi gher “reasonabl e collection potential” of $91,187. |In reaching
t hat concl usion, he disallowed expenses that the Atchi sons say
were perfectly reasonable. The Conmm ssioner says he was | ust
foll ow ng guidelines. W nust decide whether he abused his

di scretion by doing so.

Backgr ound

Bot h Atchi sons are business owners. John owns Atchison
Wl di ng, a construction and wel di ng conpany. Sherri is a
mani curi st with her own conpany call ed Atchison Services.

They’ ve managed to do well together--in 2005 he made a gross
profit of around $117,000 and she took honme $1, 251.

But they neglected to file tax returns from 1999 through
2003. The Conmmi ssioner caught up with themand filed substitutes
for returns (SFRs) conputing their tax liability. This pronpted
the Atchisons into discussions with the IRS, and in Decenber 2004
t he Atchisons signed a Form 4549, |ncome Tax Exam nati on Changes,
agreeing that the Comm ssioner could collect unpaid tax for al
five years. They then tinely filed their 2004 tax return, but
failed to withhold enough, |eaving thensel ves with another tax
bill that they didn't pay. |In October 2005, the Conm ssioner
notified themthat he intended to |l evy on their property to
collect all their unpaid taxes for 1999-2004. The Atchi sons

hired a | awyer and asked for a collection due process (CDP)



heari ng.

The Atchisons can’t chall enge the amount of their tax
liability (at |least from 1999-2003) because they agreed to its
assessnent, but section 6330! does give themthe right to ask for
a hearing where they can offer alternatives to having the IRS
seize their property, such as an offer-in-conpromse (O C) or an
instal |l ment agreenent. The Atchisons wanted a fresh start, and
to get one they offered to conprom se their tax debt. For the
| RS to even consider such an offer, though, taxpayers have to be
current in their filings and on track to pay their future taxes
as they cone due. The Appeals officer conducting the hearing was
skeptical; he noted that although the Atchisons’ 2005 tax return
wasn’t yet due, the couple had not nade any estinmated tax
paynments at all, and he warned themthat they had better do so
for 2005 and 2006. The Atchi sons responded by subm tting another
conprom se offer that swept in their 2005 tax debt, too. But
they did also include their estimted tax paynents for 2006. The
Appeal s officer concluded that this put theminto conpliance and
filed their OC for processing as an O C based on doubt as to
collectibility. The Atchisons were claimng that they didn't
have enough assets to fully pay their tax debt, and their QC

proposed to settle what was by then a debt of $328,717 for only

1 Unl ess otherwi se noted all section references are to the
| nt ernal Revenue Code, and Rule references are to our Rul es of
Practice and Procedure.



$9, 216.

In preparing their OC, the Atchisons filled out Forns 433-
B, Collection Information Statenent for Businesses, for both the
wel di ng and mani cure busi nesses. The expenses that they |isted
on these forns are central to this case. The key is the
At chisons’ claimfor a depreciation expense of $20,876 for
equi pnent used in the welding business. O this amount, $20, 000
was a section 1792 expense for a pickup truck and a wel der that
John bought in 2005. The rennining $876 was a depreciation
expense for a welding truck. The Atchisons also clained a $750
transportati on expense, and a nonthly $200 “other expense.”

The Appeals officer reviewed the OC and wote the
At chi sons’ | awer that he was unable to accept it because it was
so nmuch | ower than what he cal cul ated the Atchisons’ reasonable
collection potential (RCP) to be. Calculation of the RCP is
conplicated, but its result is easy to understand--it’s the IRS s
estimate of how nuch a taxpayer can pay from a conbi nation of his
income and the imedi ately realizable value of his property. The
Appeal s officer handling the Atchi sons’ case conputed their

future inconme by using their actual inconme in 2005:

2 Section 179 allows a taxpayer in sonme circunstances to
deduct the entire cost of a capital asset in the year in which he
puts it into service, rather than depreciating the cost over
tinme.
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M. Atchison's incone

2005 Schedul e C i ncone $60, 685
Di sal | owed depreciation
and sec. 179 deducti on 20, 876

81, 561
Ms. Atchison’ s |Incone 1, 251
Total Annual | ncone 82,812
Mont hl'y | ncone 6, 901

The Appeals officer then subtracted expenses fromincone.

He allowed all the expenses that they had listed on their Forns
433-B, except for a part of their transportation expense (which
is no longer at issue) and the depreciati on expense. The Appeals
of ficer even all owed higher housing and tax expenses than the

At chi sons had clainmed on the Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed I ndi vi dual s.
Subtracting expenses fromgross inconme, the Appeals officer
conputed their nmonthly net inconme to be $1,615. Follow ng the
gui dance of the Internal Revenue Manual (IRM, he multiplied this
monthly inconme by 48 to conpute the Atchisons’ future incone that
woul d be available to pay their tax debt. See |IRM pt.

5.8.5.5(1) (A (Sept. 1, 2005).

The Appeal s officer conputed the second conponent of the
Atchisons’ RCP, their equity in property that could be sold, by
usi ng those assets’ quick sale value (QV), which the | RM
generally defines as 80 percent of fair market value (FW).

ld. pt. 5.8.5.3.1 (Sept. 1, 2005). The Atchisons’ equity:
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Asset s EFEW v Encunbr ance Net Equity
House $551, 356 $441, 085 $495, 000
2001 Chevrol et 10, 000 8, 000 $8, 000
US Bank 367 367 367
checki ng
1997 GVC 6, 000 4, 800 4, 800
Communi ty Bank 500 500 500
checki ng

Tot al 568, 223 454,752 495, 000 13, 667

The Appeals officer then added the Atchisons’

their net equity and conmputed an RCP of $91, 187.

The Appeals officer didn't

future incone to

i nclude the value of the couple’s

house in determ ning RCP since the renmai ning nortgage debt was

nmore than the house’ s quick sal e val ue.
(Sept. 1, 2005).

excluded fromhis cal cul ati on,

He al so either overl ooked,

a $6, 200 account

See id. pt.

recei vabl e. 3

5.8.5.3.1(1)

or generously

He

also didn't consider the value of the welder as an asset. This

isn’t surprising--the Atchisons hadn’t

their collection information forns.
Appeal s officer only a Schedule C, Profit or

showi ng their tota

depreci ati on expense,

3 Al though | RM pt.
accounts recei vabl e as assets,

5.8.5.3.12 (Sept.

listed it as an asset on
(The Atchisons gave the

Loss From Busi ness,

not a list of any

1, 2005) considers

it does allow a di scounted val ue

to be used for accounts receivable that may be difficult to

collect. 1d. pt.

5.8.5.3.12(2) (A (Sept.

1, 2005).

But the

Appeal s officer didn't consider the value of the account

receivable at all--at
cal cul ating the Atchisons’

least it’'s not

listed in his table
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speci fic depreci able assets.?) The Conm ssioner |earned the
specifics only fromthe Atchisons’ papers in this case. No
matter--even w thout know ng what the Atchisons were taking a
section 179 deduction for, the Appeals officer would have
di sallowed it because the IRMtells himto disallow depreciation
(or any itemlisted on Form 4562 Depreciation and Anorti zati on,
whi ch includes section 179 deductions) in calculating an RCP
| RM pt. 5.15.1.13(9) (May 1, 2004).

The Appeals officer gave the Atchisons nore tinme to submt
an anended O C. Wen they didn't, he rejected their O C and
issued a notice of determ nation sustaining the levy. The
At chi sons appeal ed and trial was set to begin in Las Vegas, where
they resided when they filed their petition. The parties then
submtted the case for decision on cross-notions for summary
j udgnent .

Di scussi on

Summary judgnent is appropriate where it is shown that
“there is no genuine issue as to any material fact and that a

deci sion may be rendered as a matter of law.” Rule 121(b); Fla.

4 I'ncluding the other depreciable assets--the welding and
pi ckup trucks--in the RCP cal cul ati on may have been contrary to
| RM part 5.8.5.3.3(1) (Sept. 1, 2005), which exhorts Appeals
officers to make adjustnents to taxpayers’ RCP when those assets
are “essential for the production of incone.” The Atchisons
didn't raise this issue, though, so we deemit conceded. See
Rul e 331(b)(4); Goza v. Conm ssioner, 114 T.C 176, 183 (2000).
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Peach Corp. v. Conm ssioner, 90 T.C. 678, 681 (1988). The

parties don't dispute the facts. The Conm ssioner contends (and
the Atchi sons agree) that he was just applying the IRMin
di sallowi ng the Atchi sons’ depreciation expenses.

The crux of this case is the Appeals officer’s disallowance
of the Atchisons’ $20,876 depreciation expense. He added this
expense back to the Atchisons’ inconme, increasing their nonthly
income and thus their RCP. The Atchisons argue that the | RM
guideline telling himto do so is inconsistent with the Code,
because the Code itself recognizes depreciation as an expense.
See secs. 167, 168, 179. By not allow ng depreciation expenses
in conputing an RCP, the Atchisons argue, the Conm ssioner based
his determ nation sustaining the levy on an illegal guideline;
and relying on an illegal guideline is necessarily an abuse of
di scretion because it would be an error of |aw,

This is a difficult argunent. Section 7122 gives the
Commi ssioner a very wi de discretion, providing that he “my”
conprom se tax liabilities and authorizing himto establish
guidelines for the IRS to “determ ne whet her an offer-in-
conprom se i s adequate and shoul d be accepted.” Sec.
7122(a), (d)(1). Section 7122 was anended by the Tax | ncrease
Prevention and Reconciliation Act of 2005, Pub L. 109-222, sec.
509 (a), (b), (d), 120 stat. 362, 363, 364 (2006). By telling

t he Comm ssioner, and not the courts, to devel op guidelines,
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Congress is telling us to give hima very w de range of
di scretion. W have already recognized in other cases that it’s
within the Comm ssioner’s power to exclude sone expenses for the
RCP conputation. For exanple, we’ve upheld the Comm ssioner’s
di scretion to disallow housing expenses that are higher than

t hose all owabl e under the IRM s standards. Schul nan v.

Conmi ssioner, T.C. Menp. 2002-129. W'’'ve also affirned the

Comm ssi oner’ s di sal |l owance of “conditional expenses” under the

IRM®> Etkin v. Conmmissioner, T.C Menop. 2005-245. W’ ve al so

noted many tinmes that, though the IRM doesn’'t have the force of

law, it is persuasive authority. G nsburg v. Connm ssioner, 127

T.C. 75, 87 (2006). And the result is that we’ ve generally
uphel d Appeal s officers’ determ nations of whether to accept an
O C as reasonable when they' ve followed the IRM W seemto have
overturned the Comm ssioner’s O C rejections--where he foll owed

the IRM-only twice: Harris v. Conm ssioner, T.C Meno. 2006-

186, where there were two O Cs submtted and an Appeals officer
failed to conduct an independent review of the taxpayer’s
financial information and prepare a financial analysis, as the

Code requires; and Blosser v. Comm ssioner, T.C Menp. 2007-323,

5> Conditional expenses are expenses the Conm ssioner takes
into account in calculating paynents under an install nent
agreenent. They're called “conditional” because the Comm ssioner
allows themonly if doing so wouldn’t interfere with a taxpayer’s
ability to pay his entire tax debt in less than five years. |RM
pt. 5.8.5.5.3 (Sept. 1, 2005).
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where we rejected the Conm ssioner’s decision not to accept an
O C because he failed to properly conduct the analysis required
by section 6330(c)(3)(B). W’ ve even affirned the Comm ssi oner
when his rejection of an O C foreseeably resulted in substantia

hardship to taxpayers. See Speltz v. Conm ssioner, 124 T.C 165,

176-78 (2005), affd. 454 F.3d 782 (8th Gir. 2006). And we will
uphol d the Conm ssioner again here. Qur nost inportant reason is
that the Atchisons offered |l ess than 3 cents on the dollar to
conprom se their tax liability, which is far |less than the RCP
We routinely uphold rejections of OCs when the anmount offered is

so much | ower than the RCP. Lemann v. Commi ssioner, T.C. Meno.

2006-37. W’'ve also held that the Conmni ssioner doesn’t abuse his
discretion by rejecting an O C that “bore no relationship” to the

t axpayer’s own cal culations of his ability to pay. MDonough v.

Comm ssioner, T.C Menp. 2006-234. That’'s what was going on

here--even subtracting the disallowed depreciation expense from
t he Atchisons incone |eads to an RCP of $70,311, still far nore
than the Atchisons’ offer.

We do recogni ze that reasonable mnds can differ on sone of
the nunbers that go into calculating an RCP. For exanple, in

Ll oyd v. Commi ssioner, T.C Menp. 2008-15, two IRS enpl oyees

(reviewwng slightly different O Cs) nmade different determ nations
on what Lloyd' s RCP was. W held that the Appeals officer didn't

abuse his discretion in basing his determ nation on the second
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RCP cal cul ation, rather than the first, since the second was
based on the IRMs guidelines. W noted there that, even if the
Appeal s officer had been wong in relying on the second RCP
cal cul ati on, he wouldn’'t have abused his discretion, because the
taxpayer was offering less than either RCP. W |ikew se held, in

Carter v. Conmi ssioner, T.C. Menp. 2007-25, that even when the

Comm ssi oner goofed in cal culating the RCP--1|oo0king at inconme for
the next 86 nonths instead of the next 48--he did not abuse his
di scretion because the taxpayer’'s offer was far |ess than even
the correctly cal cul ated RCP

But the Comm ssioner’s reasonabl eness is not grounded only
in the harm essness of any error he m ght have nmade. W think he
was conpl etely reasonable in excluding the Atchisons
depreciation (and section 179) expenses fromhis cal cul ati on of
their RCP: Though he excluded these expenses in his
calculations, it’s not as if he ignored the reality that old used
property is worth | ess than when it was new -he bases a
taxpayer’s net equity on a depreciable asset’s FW. And FW
i ncludes a discount reflecting economc depreciation, if not tax-
accounting depreciation. This use of FMWV/, instead of, for
exanpl e, replacenent value, in calculating net equity |lowers the
RCP. So we concl ude the Comm ssioner’s general exclusion of
depreciation is reasonabl e.

The Comm ssioner is also correct that the Atchi sons did not
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identify the depreciated property as busi ness property on their
Forms 433-B: The $7,500 wel der nakes no appearance on any form
and the two trucks allegedly used for welding are listed on the
Form 433- A as personal property. Depreciation is not allowed for
personal property even in calculating taxes, much less for
purposes of an OC. Sec. 167(a). And failure to include the
wel der on any formeffectively precluded the Appeals officer from
i nvestigating whether the Atchisons equity in the wel der would
increase their RCP. The Atchisons say that expensing the wel der
in 2005 neant they were right to leave it off the Form 433-B;
this is patently wong. |If a taxpayer still owns an itemthat
could be sold to raise noney to pay a tax liability, it could
possi bly increase his RCP. W can’'t fault the Appeals officer
for refusing to consider depreciation in the RCP when the
Atchisons didn't tell himwhat it was they were depreciating.

Finally, we note that the Appeals officer told the Atchisons
that they needed to increase their offer and kept an open mnd to
another offer. The record shows that he even kept an open m nd
to the possibility that they could persuade himto change his

cal culation of their RCP. See Sanuel v. Conm ssioner, T.C. Meno.

2007-312. As we’'ve already noted, he also allowed sone expenses
that were higher than the Atchi sons even requested. He coupled
this openm ndedness with a deadline to respond. And even though

the Atchisons let that deadline expire without increasing their
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offer, the Appeals officer still waited another week to close the
case. So the Atchisons had anple opportunity to submt a new QC
or to provide nore docunentation to change the Appeals officer’s
m nd, but chose not to. They al so proposed no other collection
alternatives, so the Conm ssioner had no |l ess intrusive neans to

consider. Having exercised his discretion reasonably,

An appropriate order and deci sion

for respondent will be entered.




